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[Title]
Legal Nature of Article 30-4 of the Installment Sales Act
[Deciding Court]

Supreme Court 
[Date of Decision]

20 February 1990 
[Case No.]

Case No. 1088 (o) of 1984 

[Case Name] 

Claim for Payment of Advanced Monies 
[Source]

Hanrei Jiho No. 1354: 76; Hanrei Taimuzu No. 731: 91; Kinyu Homu Jijo No.1263: 27
[Summary of Facts]

Y1 (Final Appellee), executed an advance payment contract with X (Final Appellant), a hire-purchase credit provider on 25 August 1982 for the purpose of purchasing a collection of dry goods for a purchase price of \1,450,000 from a retail distributor Company A, a store affiliated with X. The contract contained the following terms: ① X would advance the purchase price to Company A (not a party to these proceedings); ② Y1 would pay \1,763,200 to X (being the said purchase price plus a transaction commission of \313,200), in installments of \48,900 (the first installment being \51,700) by the twenty-seventh of each month, starting from September 1982 until and including August 1985; ③ If Y1 missed a payment and still failed to make payment even after receiving a demand in writing stipulating least twenty days for payment, debt acceleration would take place and Y1 would pay the balance of the installment payments to X together with penalty interest at an annual rate of 29.2%. Y2 provided a joint and several guarantee to X in respect of Y1’s debt obligations under the contract.
However, towards the end of 1982, Y1 and Company A cancelled their contract of sale by mutual agreement, because Company A had failed to deliver the dry goods.
X sought payment from Y1 and Y2 under the advance payment contract and the guarantee contract. The lower court dismissed X’s claims, holding that since Y1’s purchase price debt, which was the object of the advance payment contract, was retroactively extinguished at the time of execution of that contract as a result of the cancellation by mutual agreement, X was not permitted to make this claim for performance by Y1 and Y2, such claim being contrary to the good faith principle. X brought a final appeal. 
[Summary of Decision]

Decision of lower court reversed and remanded.
“When a purchaser purchases goods from a retail distributor that is affiliated with a hire-purchase provider (hereinafter, “Credit Provider”), without using vouchers or similar, where the structure is a contract between the Credit Provider and the purchaser and a retailer affiliation contract between the Credit Provider and the retail distributor, the Credit Provider advances to the retail distributor a lump sum corresponding to the purchase price of the goods, and the purchaser promises to pay the sum advanced plus a commission to the Credit Provider, by installments. Since, at law, the transaction presupposes the existence of separate contractual relationships in the form of a advance payment contract between the purchaser and the Credit Provider, and a contract of sale between the purchaser and the retail distributor, even if it cannot be denied that in substance and in a financial sense the two contracts are closely connected, the purchaser was rightly described as being obviously unable to assert defenses arising from the contract of sale against the Credit Provider. The effect of Article 30-4(1) of the Installment Sales Act as amended by Act No. 49 of 1984 (hereinafter, the “Amending Act”), is no less than a new acceptance, from the perspective of protecting purchasers, that purchasers can assert against defenses based on the contract of sale against Credit Providers. It follows that prior to these amendments, even in the event where a contract of sale between a purchaser and a retail distributor was cancelled by mutual agreement on the grounds of a failure by the retail distributor to perform its obligation to deliver the goods, unless there was a special agreement in the advance payment contract between the purchaser and the Credit Provider to the effect that in such cases the purchaser could reject a demand from the Credit Provider for performance, or unless there were special circumstances making it reasonable under the good faith principle to attribute the result of such non-performance to the Credit Provider (for example where the Credit Provider knew, or should have known, when it made the advance payment of the existence of circumstances that would lead to such non-performance by the retail distributor), it was proper to hold that a purchaser could not resist a demand for performance by a Credit Provider on the grounds of such cancellation by mutual agreement.”
